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shipper does not sell to any unrelated per-
sons. The transaction between the foreign
shipper and the U.S. importer is determined
to have been affected by the relationship.
There is no identical or similar merchandise
from the same country of production. The
U.S. importer further processes the product
and sells the finished product to an unre-
lated buyer in the U.S. within 180 days of the
date of importation. No assists from the un-
related U.S. buyer are involved, and the type
of processing involved can be accurately
costed. The U.S. importer has requested that
the shipment be appraised under computed
value. The profit and general expenses figure
for the same class or kind of merchandise in
the country of exportation for export to the
U.S. is known.

How should the merchandise be appraised?
The merchandise should be appraised under

computed value, using the company’s profit
and general expenses if not inconsistent with
those usually reflected in sales of merchan-
dise of the same class or kind.

(f) Availability of information. (1) It
will be presumed that the computed
value of the imported merchandise can-
not be determined if:

(i) The importer is unable to provide
required computed value information
within a reasonable time, and/or

(ii) The foreign producer refuses to
provide, or is legally prevented from
providing, that information.

(2) If information other than that
supplied by or on behalf of the producer
is used to determine computed value,
the port director shall inform the im-
porter, upon written request, of:

(i) The source of the information,
(ii) The data used, and
(iii) The calculation based upon the

specified data,

if not contrary to domestic law regard-
ing disclosure of information. See also
§ 152.101(d).

§ 152.107 Value if other values cannot
be determined or used.

(a) Reasonable adjustments. If the
value of imported merchandise cannot
be determined or otherwise used for the
purposes of this subpart, the imported
merchandise will be appraised on the
basis of a value derived from the meth-
ods set forth in §§ 152.103 through
152.106, reasonably adjusted to the ex-
tent necessary to arrive at a value.
Only information available in the
United States will be used.

(b) Identical merchandise or similar
merchandise. The requirement that
identical merchandise, or similar mer-
chandise, should be exported at or
about the same time of exportation as
the merchandise being appraised may
be interpreted flexibly. Identical mer-
chandise, or similar merchandise, pro-
duced in any country other than the
country of exportation or production of
the merchandise being appraised may
be the basis for customs valuation.
Customs values of identical merchan-
dise, or similar merchandise, already
determined on the basis of deductive
value or computed value may be used.

(c) Deductive value. The ‘‘90 days’’ re-
quirement for the sale of merchandise
referred to in § 152.105(c) may be admin-
istered flexibly.

§ 152.108 Unacceptable bases of ap-
praisement.

For the purposes of this subpart, im-
ported merchandise may not be ap-
praised on the basis of:

(a) The selling price in the United
States of merchandise produced in the
United States;

(b) A system that provides for the ap-
praisement of imported merchandise at
the higher of two alternative values;

(c) The price of merchandise in the
domestic market of the country of ex-
portation;

(d) A cost of production, other than a
value determined under § 152.106 for
merchandise that is identical merchan-
dise, or similar merchandise, to the
merchandise being appraised;

(e) The price of merchandise for ex-
port to a country other than the
United States;

(f) Minimum values for appraise-
ment;

(g) Arbitrary or fictitious values.

[T.D. 81–7, 46 FR 2600, Jan. 12, 1981, as amend-
ed by T.D. 85–123, 50 FR 29956, July 23, 1985]

PART 158—RELIEF FROM DUTIES ON
MERCHANDISE LOST, DAMAGED,
ABANDONED, OR EXPORTED

Sec.
158.0 Scope.
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Subpart A—Lost or Missing Packages and
Deficiencies in Contents of Packages

158.1 Definition of ‘‘permitted’’ merchan-
dise.

158.2 Shortages in packages released under
immediate delivery or entry.

158.3 Allowance for lost or missing packages
included in an entry summary.

158.4 Liability of carrier for lost or missing
packages.

158.5 Deficiencies in contents of packages—
general.

158.6 Deficiencies in contents of examina-
tion packages.

158.7 Allowance for reduction or loss of mer-
chandise by a natural force or by leak-
age.

Subpart B—Damaged or Defective
Merchandise

158.11 Merchandise completely worthless at
time of importation.

158.12 Merchandise partially damaged at
time of importation.

158.13 Allowance for moisture and impuri-
ties.

158.14 Perishable merchandise condemned.

Subpart C—Casualty, Loss, or Theft While in
Customs Custody

158.21 Allowance in duties for casualty, loss,
or theft while in Customs custody.

158.21a Time period.
158.22 Not applicable when allowances made

under other provisions.
158.23 Filing of application and evidence by

importer.
158.24 Place of filing.
158.25 Partial destruction or injury.
158.26 Loss or theft in public stores.
158.27 Accidental fire or other casualty.
158.28 Waiver of evidence.
158.29 Decision by port director.
158.30 Review of port director’s decision.

Subpart D—Destroyed, Abandoned, or
Exported Merchandise

158.41 Destruction of prohibited merchan-
dise.

158.42 Abandonment by importer within 30
days after entry.

158.43 Abandonment or destruction of mer-
chandise in bond.

158.44 Disposition of abandoned merchan-
dise.

158.45 Exportation of merchandise.

AUTHORITY: 19 U.S.C. 66, 1624, unless other-
wise noted. Subpart C also issued under 19
U.S.C. 1563.

SOURCE: T.D. 72–258, 37 FR 20171, Sept. 27,
1972, unless otherwise noted.

§ 158.0 Scope.

This part sets forth general rules for
granting relief from duties on mer-
chandise which is lost, damaged, aban-
doned, or exported.

Subpart A—Lost or Missing Pack-
ages and Deficiencies in
Contents of Packages

§ 158.1 Definition of ‘‘permitted’’ mer-
chandise.

For the purpose of this subpart, mer-
chandise is ‘‘permitted’’ when Customs
authorizes the carrier bringing the
shipment to the port to make delivery
to the consignee or the next carrier
and:

(a) These parties in interest, or their
agents, make a joint determination of
the quantities being delivered, or,

(b) The carrier bringing the shipment
to the port, at its option, independ-
ently declares the quantities available
for delivery by filing with the port di-
rector, no later than the close of busi-
ness on the next working day after a
determination of quantities is made, a
signed statement that:

(1) An independent determination of
quantities of merchandise available for
delivery has been made, with the date
of the determination shown;

(2) At least 4 days have elapsed since
the consignee or his agent was notified
that Customs has authorized delivery;
and,

(3) The merchandise was and is avail-
able for delivery.

§ 158.2 Shortages in packages released
under immediate delivery or entry.

An importer may file an entry sum-
mary for consumption or an entry sum-
mary for warehouse for less than the
invoiced and manifested number of
packages in a shipment ‘‘permitted’’
and delivered to him or deposited in a
bonded warehouse under the immediate
delivery procedure in § 142.21 of this
chapter, or under the entry documenta-
tion in § 142.3(a), if he files with the
entry summary a Customs Form 5931 in
triplicate. The Customs Form 5931
shall be completed by the importer
with attached copies of the dock re-
ceipt or other documents evidencing
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nonreceipt of the lost or missing pack-
ages.

[T.D. 85–159, 50 FR 38520, Sept. 23, 1985]

§ 158.3 Allowance for lost or missing
packages included in an entry sum-
mary.

Allowance shall be made in the as-
sessment of duties for lost or missing
packages of merchandise included in an
entry summary whenever it is estab-
lished to the satisfaction of the port di-
rector before the liquidation of the
entry summary becomes final that the
merchandise claimed to be lost or
missing was not ‘‘permitted.’’ A claim
for such allowance shall be made on
Customs Form 5931, in triplicate, exe-
cuted by the importer and the import-
ing carrier or bonded carrier, as appro-
priate. When the importing or bonded
carrier refuses to execute the Customs
Form 5931, a claim may be allowed if
the importer properly executes the
Customs Form 5931 and attaches copies
of the dock receipt or other document
evidencing nonreceipt of the lost or
missing packages.

[T.D. 72–258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 79–221, 44 FR 46829, Aug. 9,
1979]

§ 158.4 Liability of carrier for lost or
missing packages.

Upon a joint determination or inde-
pendent determination of quantity as
set forth in § 158.1 (a) or (b) resulting in
the merchandise being ‘‘permitted,’’
the carrier shall be responsible only for
any discrepancy between the mani-
fested quantity and the ‘‘permitted’’
quantity. In the case of an importing
carrier, when there is a difference be-
tween the quantity shown on the in-
ward foreign manifest and the quantity
‘‘permitted,’’ liquidated damages or du-
ties shall be assessed under the provi-
sions of the carrier’s bond or under the
provisions of section 448, Tariff Act of
1930, as amended (19 U.S.C. 1448), unless
the carrier corrects his manifest (see
§ 4.12 of this chapter). In the case of a
bonded carrier, liquidated damages for
lost or missing merchandise shall be
assessed in accordance with § 18.8 of
this chapter.

§ 158.5 Deficiencies in contents of
packages—general.

An allowance shall be made in the as-
sessment of duties for deficiencies in
the contents of packages when, before
the liquidation of the entry becomes
final, the importer files:

(a) In the case of a concealed short-
age, a Customs Form 5931, in triplicate,
executed by the importer alone, and
the port director satisfies himself as to
the validity of the claim; or,

(b) In the case of an unconcealed
shortage, a Customs Form 5931, in trip-
licate, executed by both the importer
and the importing or bonded carrier, as
appropriate.

§ 158.6 Deficiencies in contents of ex-
amination packages.

Allowance for deficiency in the con-
tents of any examination package re-
ported to the port director by a Cus-
toms officer shall be made in the liq-
uidation of the entry. No Customs offi-
cer except one making an examination
contemplated by section 499, Tariff Act
of 1930, as amended (19 U.S.C. 1499),
shall report a supposed deficiency to
the port director unless it is estab-
lished to the satisfaction of the report-
ing officer that the merchandise was
not imported.

(Sec. 499, 46 Stat. 728, as amended; 19 U.S.C.
1499)

§ 158.7 Allowance for reduction or loss
of merchandise by a natural force
or by leakage.

Merchandise subject to ad valorem,
specific, or compound rates of duty
found at the time of importation to be
reduced or diminished by a natural
force, such as evaporation, or by leak-
age, shall be appraised in its condition
as imported, with an allowance made
in the value, weight, quantity, or
measure to the extent of the reduction
or loss, except when forbidden by law
or regulation.

(R.S. 251, as amended, sec. 499, sec. 624, 46
Stat. 728, as amended, 759 (19 U.S.C. 66, 1499,
1624))

[T.D. 78–448, 43 FR 53713, Nov. 17, 1978]
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Subpart B—Damaged or
Defective Merchandise

§ 158.11 Merchandise completely
worthless at time of importation.

(a) Nonperishable merchandise. When a
shipment of nonperishable merchan-
dise, or any portion thereof which shall
have been segregated from the remain-
der of the shipment under Customs su-
pervision at the expense of the im-
porter, is found by the port director to
be entirely without commercial value
at the time of importation by reason of
damage or deterioration, an allowance
in duties on such merchandise on the
ground of nonimportation shall be
made in the liquidation of the entry.

(b) Perishable merchandise. In the case
of perishable merchandise, an allow-
ance in duties may be made under the
following conditions:

(1) An application for such allowance
shall be filed with the port director on
Customs Form 4315 in duplicate, within
96 hours after the unlading of the mer-
chandise and before any of the ship-
ment involved has been removed from
the pier (or other area permitted under
§ 142.2(b)(2) of this chapter) pursuant to
the entry permit.

(2) Should an application filed in ac-
cordance with paragraph (b)(1) of this
section be withdrawn, the merchandise
involved shall thereafter be released
upon presentation of an appropriate
permit.

(3) Allowance in duty shall be made
in the liquidation of the entry on such
of the merchandise covered by the ap-
plication as is found by the port direc-
tor to be entirely without commercial
value by reason of damage or deteriora-
tion.

(Sec. 506, 46 Stat. 732, as amended; 19 U.S.C.
1506)

[T.D. 72–258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 76–220, 41 FR 33248, Aug. 9,
1976]

§ 158.12 Merchandise partially dam-
aged at time of importation.

(a) Allowance in value. Merchandise
which is subject to ad valorem or com-
pound duties and found by the port di-
rector to be partially damaged at the
time of importation shall be appraised
in its condition as imported, with an

allowance made in the value to the ex-
tent of the damage. However, no allow-
ance shall be made when forbidden by
law or regulation; for example, Chapter
72, Additional U.S. Note 3, Harmonized
Tariff Schedule of the United States (19
U.S.C. 1202), provides that no allowance
or reduction of duties for partial dam-
age or loss in consequence of discolora-
tion or rust occurring before importa-
tion shall be made upon iron or steel or
upon any article of iron or steel.

(b) No allowance in specific duties. In
the case of merchandise subject to spe-
cific or compound duties and found to
be partially damaged at the time of im-
portation, no allowance may be made
in the specific duties or in the weight,
quantity, or measure (except that an
allowance for any excessive moisture
or other impurities may be made in ac-
cordance with § 158.13). However, any
part of the shipment which is totally
worthless and can be segregated from
the rest of the shipment may be treat-
ed as a nonimportation in accordance
with § 158.11.

(Sec. 506, 46 Stat. 732, as amended; 19 U.S.C.
1506)

[T.D. 72–258, 37 FR 20171, Sept 27, 1972, as
amended by T.D. 89–1, 53 FR 51270, Dec. 21,
1988]

§ 158.13 Allowance for moisture and
impurities.

(a) Application by importer. (1) Petro-
leum and petroleum products. An appli-
cation for an allowance in duties under
section 507, Tariff Act of 1930, as
amended (19 U.S.C. 1507), for all detect-
able moisture and impurities present in
or upon imported petroleum or petro-
leum products shall be made by the im-
porter on Customs Form 4315. The ap-
plication shall be filed with the port di-
rector within 10 days of the port direc-
tor’s receipt of the gauging report or
within 10 days of Customs acceptance
of the entry’s invoice gauge.

(2) Other products. An application for
an allowance in duties under 19 U.S.C.
1507 for products other than petroleum
or petroleum products for excessive
moisture or other impurities not usu-
ally found in or upon such or similar
merchandise shall be made by the im-
porter on Customs Form 4315. The ap-
plication shall be filed with the port di-
rector within 10 days after the report
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of weight or gauge has been received by
the port director or within 10 days
after the date upon which the entry or
a related document was endorsed to
show that invoice weight or gauge has
been accepted by the Customs inspec-
tor or other Customs officer.

(b) Allowance by port director. If the
port director is satisfied after any nec-
essary investigation that the merchan-
dise contains moisture or impurities as
described in paragraph (a) of this sec-
tion, he shall make allowance for the
amount thereof in the liquidation of
the entry.

[T.D. 90–78, 55 FR 40167, Oct. 2, 1990]

§ 158.14 Perishable merchandise con-
demned.

(a) Application by importer. When fruit
or other perishable merchandise has
been condemned by health officers or
other legally constituted authorities
within 10 days after landing, an im-
porter who desires allowance in duties
under section 506(2), Tariff Act of 1930,
as amended (19 U.S.C. 1506(2)), shall
within 5 days after such condemnation
file with the port director written no-
tice of the condemnation. The date of
landing in the case of merchandise for-
warded under an entry for immediate
transportation is the date of arrival at
the port of destination.

(b) Allowance in duties. If the port di-
rector is satisfied after any necessary
investigation that the claim is valid,
allowance in duties shall be made in
the liquidation of the entry. Such al-
lowance shall be limited to perishable
goods condemned by the health officers
or authorities in the original package,
unless segregation of the merchandise
was under constant Customs super-
vision at the importer’s expense.

(Sec. 506(2), 46 Stat. 732, as amended; 19
U.S.C. 1506(2))

Subpart C—Casualty, Loss, or Theft
While in Customs Custody

§ 158.21 Allowance in duties for cas-
ualty, loss, or theft while in Cus-
toms custody.

Section 563(a), Tariff Act of 1930, as
amended (19 U.S.C. 1563(a)), provides
for allowance in duties upon satisfac-
tory proof of the loss or theft of any

merchandise while in the public stores,
or of the actual injury or destruction,
in whole or in part, of any merchandise
by accidental fire or other casualty,
while in bonded warehouse, or in the
public stores, or while in transpor-
tation under bond, or while in Customs
custody although not in bond, or while
within the limits of any port of entry
and before having been landed under
Customs supervision. Such allowance is
subject to the conditions set forth in
this subpart.

§ 158.21a Time period.
An abatement or refund of duties

shall be made in the case of injury to,
or destruction of, merchandise in a
bonded warehouse as a result of acci-
dental fire or other casualty only if the
fire or casualty occurs within 3 years
from the date of importation.

[T.D. 79–221, 44 FR 46829, Aug. 9, 1979]

§ 158.22 Not applicable when allow-
ances made under other provisions.

The procedures in this subpart do not
apply in cases where allowances in du-
ties are made under subpart A or sub-
part B of this part, or § 18.6 of this
chapter.

§ 158.23 Filing of application and evi-
dence by importer.

Within 30 days from the date of his
discovery of the loss, theft, injury, or
destruction, the importer shall file an
application in duplicate on Customs
Form 4315, and within 90 days from the
date of discovery shall file any evi-
dence required by § 158.26 or § 158.27.

§ 158.24 Place of filing.
The application and evidence shall be

filed with the director of the port
where the loss, theft, injury, or de-
struction occurred. In the case of total
loss of merchandise by fire or other
casualty while in transportation under
bond, the application and evidence
shall be filed with the director of the
port at which the transportation entry
was made. In the case of partial de-
struction of or injury to such merchan-
dise, the application and evidence shall
be filed with the director of the port of
destination, except that if the mer-
chandise is returned to the port at
which the transportation entry was
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made, the application shall be filed at
that port.

§ 158.25 Partial destruction or injury.

In the case of partial destruction or
injury, no application shall be enter-
tained unless the port director shall
have had an opportunity to examine
the merchandise or the remainder
thereof for the purpose of fixing the
percentage of injury or destruction.
Whether the duty involved is ad valo-
rem, specific, or compound, the per-
centage of injury for the purpose of the
allowance shall be determined by com-
paring the market value of comparable
sound merchandise with the net sal-
vage value of the injured merchandise
computed on the basis of the market
value of comparable injured merchan-
dise, such comparison to be made as of
the time and place of examination.

§ 158.26 Loss or theft in public stores.

In the case of alleged loss or theft
while the merchandise is in the public
stores, there shall be filed a declara-
tion of the importer, owner, or ulti-
mate consignee that he did not receive
the merchandise and that to the best of
his knowledge and belief it was lost or
stolen as alleged in the application. If
the alleged loss or theft consisted of
only a part of an examination package
and was discovered after the release of
the package from Customs custody, the
following evidence shall be submitted:

(a) A declaration of each cartman,
lighterman, or other carrier handling
the package between the public stores
and the place of delivery, setting forth
the condition of the package at the
time of receipt and delivery by him and
whether or not there was an abstrac-
tion of the merchandise while the
package was in his possession.

(b) A declaration of the person who
first received the package for the im-
porter, owner, or ultimate consignee as
to whether or not he examined the
package at the time of receipt, and, if
so, as to its condition at that time.

(c) A declaration of the person who
opened the package after release from
Customs custody that the alleged miss-
ing merchandise was not found by him
in the package or elsewhere.

§ 158.27 Accidental fire or other cas-
ualty.

In the case of injury or destruction
by accidental fire or other casualty,
the following evidence shall be sub-
mitted:

(a) A declaration of the master of the
vessel, the conductor or driver of the
vehicle, the proprietor of the ware-
house, or other person (except a Cus-
toms officer) having charge of the mer-
chandise at the time of casualty, stat-
ing:

(1) The time, place, and nature of
such casualty;

(2) That the merchandise was on
board the vessel or vehicle, in the
warehouse, or otherwise in his charge,
as the case may be, at the time of the
casualty; and

(3) That it was totally destroyed and
there is no probability of recovering or
saving any part thereof, or that it was
injured as the result of the casualty.

(b) The bill of lading, the entry sum-
mary (where appropriate) and the in-
voice covering the merchandise, or cer-
tified copies of the foregoing, unless
such documents are already in the pos-
session of the director of the port
where the claim is filed.

(c) A copy of the insurance apprais-
er’s report, if any.

[T.D. 72–258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 79–221, 44 FR 46829, Aug. 9,
1979]

§ 158.28 Waiver of evidence.

The port director may waive the pro-
duction of any of the evidence required
by this subpart if the validity of the
claim is otherwise established to his
satisfaction.

§ 158.29 Decision by port director.

When the application and evidence
have been received and examined by
the port director, he shall determine
whether the desired abatement or re-
fund of duty shall be made and notify
the importer of his decision.

§ 158.30 Review of port director’s deci-
sion.

(a) Filing of petition. The importer
may file with the port director a peti-
tion addressed to the Commissioner of
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Customs for a review of the port direc-
tor’s decision. Such petition shall be
filed in duplicate within 30 days from
the date of the notice of the port direc-
tor’s decision, shall completely iden-
tify the case, and shall set forth in de-
tail the objections to the port direc-
tor’s decision.

(b) Decision by Commissioner. When
the petition has been filed, the port di-
rector shall promptly transmit both
copies thereof and the entire file to the
Commissioner, together with a full
statement of his views. When the Com-
missioner’s decision is received, the
port director shall proceed in con-
formity therewith.

Subpart D—Destroyed, Aban-
doned, or Exported Merchan-
dise

§ 158.41 Destruction of prohibited mer-
chandise.

Merchandise regularly entered or
withdrawn for consumption in good
faith and denied admission into the
United States by any Government
agency after its release from Customs
custody, pursuant to a law or regula-
tion in force on the date of entry or
withdrawal for consumption, may be
destroyed under Government super-
vision. In such case, the destroyed mer-
chandise is exempt from duty and any
duties collected thereon shall be re-
funded. In lieu of destruction, the mer-
chandise may be exported under Cus-
toms supervision in accordance with
§ 158.45(c).

(Sec. 558(a), 46 Stat. 744, as amended; 19
U.S.C. 1558(a))

§ 158.42 Abandonment by importer
within 30 days after entry.

Allowance in duties for merchandise
abandoned to the Government in ac-
cordance with section 506(1), Tariff Act
of 1930, as amended (19 U.S.C. 1506(1)),
shall be subject to the following condi-
tions:

(a) Minimum quantity to be abandoned.
The merchandise being abandoned shall
represent 5 percent or more of the total
value of all the merchandise of the
same class or kind entered in the in-
voice in which the merchandise being
abandoned appears.

(b) Application within 30 days. The im-
porter shall file written notice of aban-
donment with the director of the port
where the entry was filed within 30
days after the date of entry, or, in the
case of examination packages, within
30 days after release, whether or not
delivery is taken by the importer im-
mediately after entry or release as the
case may be.

(c) Delivery of merchandise. Within the
30-day period set forth in paragraph (b)
of this section, the importer shall de-
liver the abandoned merchandise to
such place as the port director speci-
fies, unless the port director is satis-
fied that the merchandise is so far de-
stroyed as to be nondeliverable.

(d) Identification of merchandise. The
importer shall identify the abandoned
merchandise with that described in the
invoice used in making entry to the
satisfaction of the port director, who
shall make such examination as may
be necessary to verify such identifica-
tion.

(e) Segregation and repacking. When
repacking is necessary to segregate the
abandoned merchandise from the re-
mainder of the shipment, such repack-
ing shall be done at the expense of the
importer and under Customs super-
vision.

(Sec. 506, 46 Stat. 732, as amended; 19 U.S.C.
1506)

§ 158.43 Abandonment or destruction
of merchandise in bond.

Allowance in duties for merchandise
entered under bond destroyed under
section 557(c), Tariff Act of 1930, as
amended (19 U.S.C. 1557(c)), or for mer-
chandise in bonded warehouse aban-
doned to the Government under section
563(b), Tariff Act of 1930, as amended
(19 U.S.C. 1563(b)), shall be subject to
the following conditions:

(a) Application by importer. The im-
porter shall file an application for
abandonment or destruction of mer-
chandise in bond with the port director
on Customs From 3499, with the title
modified to read ‘‘Application and Per-
mit to Abandon (or Destroy) Goods in
Bond.’’ When an application is for per-
mission to destroy, the proposed meth-
od of destruction shall be stated in the
application and be subject to the ap-
proval of the port director.
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(b) Concurrence of warehouse propri-
etor. An application to abandon or de-
stroy warehoused merchandise shall
not be approved unless concurred in by
the warehouse proprietor.

(c) Abandonment—(1) Costs. When in
the opinion of the port director the
abandonment of merchandise under
section 563(b), Tariff Act of 1930, as
amended (19 U.S.C. 1563(b)), will involve
any expense or cost to the Govern-
ment, or if the merchandise is worth-
less or unsalable, or cannot be sold for
a sum sufficient to pay the expenses of
sale, such abandonment shall not be
permitted unless the importer deposits
a sum which in the opinion of the port
director will be sufficient to save the
Government harmless from any ex-
pense or cost resulting from such aban-
donment. The sum so advanced shall be
placed in a special deposit account and
expended to cover the cost of destruc-
tion or to meet any deficit should the
merchandise be sold and the proceeds
of sale be less than the expenses of
such sale. After meeting such expenses
or deficit, any balance remaining shall
be refunded to the importer. However,
the applicant may elect to destroy
such merchandise under Customs su-
pervision pursuant to the provisions of
section 557(c), Tariff Act of 1930, as
amended (19 U.S.C. 1557(c)).

(2) Time period. The importer may
abandon his warehoused merchandise
voluntarily to the Government within
3 years from the date of importation.

(d) Destruction—(1) Costs. Destruction
of merchandise under section 557(c),
Tariff Act of 1930, as amended (19
U.S.C. 1557(c)), shall be at the expense
of the importer.

(2) Time period. The importer may re-
quest destruction of his warehoused
merchandise within 5 years from the
date of importation.

(e) Action by port director. When the
conditions set forth in paragraphs (a)
through (d) of this section are met, the
port director may grant applications
and make an allowance in duties for
the merchandise abandoned or de-
stroyed. In any case where doubt ex-

ists, the matter shall be referred to the
Commissioner of Customs.

(Secs. 557, 563, 46 Stat. 744, as amended, 746,
as amended; 19 U.S.C. 1557, 1563)

[T.D. 72–258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 79–221, 44 FR 46829, Aug. 9,
1979]

§ 158.44 Disposition of abandoned mer-
chandise.

(a) General conditions. The disposition
of merchandise abandoned to the Gov-
ernment pursuant to § 158.42 or § 158.43,
and not retained for official use, shall
be governed by the regulations of the
General Services Administration appli-
cable to the United States Customs
Service.

(b) Sale of merchandise. If the mer-
chandise is cleared for sale, it shall be
sold in accordance with the applicable
provisions of part 127 of this chapter,
unless it is worthless or it appears
probable that the expenses of sale will
exceed the proceeds. If the merchandise
is sold, no part of the proceeds shall be
returned to the importer.

(c) Disposition of worthless merchan-
dise. If the merchandise or any part
thereof is worthless or it appears prob-
able that the expenses of its sale will
exceed the proceeds, it shall be de-
stroyed or otherwise disposed of as the
port director shall specify. The port di-
rector shall insure that such merchan-
dise is destroyed or removed from the
control of the importer to avoid the
possibility of any part of the same mer-
chandise being made the subject of an-
other application.

(Secs. 506(1), 563(b), 46 Stat. 732, as amended,
746, as amended; 19 U.S.C. 1506(1), 1563(b) R.S.
251, as amended, sec. 624, 46 Stat. 759 (19
U.S.C. 66, 1624))

[T.D. 72–258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 77–12, 41 FR 56629, Dec. 29,
1976]

§ 158.45 Exportation of merchandise.
(a) From continuous Customs custody.

Merchandise in Customs custody for
which entry has not been completed
and merchandise which has remained
in continuous Customs custody that is
covered by a liquidated or unliquidated
consumption entry may be exported
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under Customs supervision in accord-
ance with §§ 18.25 through 18.27 of this
chapter, with refund of any duties that
have been paid.

(b) After release from Customs custody.
Except as provided for in paragraphs
(c) and (d) of this section, no refund or
other allowance in duties shall be made
because of the exportation of merchan-
dise after its release from Customs cus-
tody unless a drawback of duties is ex-
pressly provided for by law (see part 191
of this chapter).

(c) Prohibited merchandise. If mer-
chandise has been regularly entered or
withdrawn for consumption in good
faith and is thereafter found to be pro-
hibited entry under any law of the
United States, it may be exported
under Customs supervision in accord-
ance with §§ 18.25 through 18.27 of this
chapter, with refund of any duties that
have been paid. In lieu of exportation,
the merchandise may be destroyed in
accordance with § 158.41.

(d) Not legally marked merchandise.
When merchandise found to be not le-
gally marked is exported or destroyed
under Customs supervision after once
having been released from Customs
custody, as provided for in section
304(f), Tariff Act of 1930, as amended (19
U.S.C. 1304(f)), such exportation or de-
struction shall not exempt such mer-
chandise from the payment of duties
other than the marking duties.

(Sec. 558, 46 Stat. 744, as amended; 19 U.S.C.
1558; R.S. 251, as amended, sec. 624, 46 Stat.
759 (19 U.S.C. 66, 1624))

[T.D. 72–258, 37 FR 20171, Sept. 27, 1972, as
amended by T.D. 83–212, 48 FR 46771, Oct. 14,
1983; T.D. 90–51, 55 FR 28191, July 10, 1990]

PART 159—LIQUIDATION OF DUTIES

Sec.
159.0 Scope.

Subpart A—General Provisions

159.1 Definition of liquidation.
159.2 Liquidation required.
159.3 Rounding of fractions.
159.4 Alcoholic beverages.
159.5 Cigars, cigarettes, and cigarette pa-

pers and tubes.
159.6 Difference between liquidated duties

and estimated duties.
159.7 Rewarehouse entries.
159.8 Allowance for loss, injury, etc.

159.9 Notice of liquidation and date of liq-
uidation for formal entries.

159.10 Notice of liquidation and date of liq-
uidation for informal, mail and baggage
entries.

159.11 Entries liquidated by operation of
law.

159.12 Extension of time for liquidation.

Subpart B—Weight, Gage, and Measure

159.21 Quantity upon which duties based.
159.22 Net weights and tares.

Subpart C—Conversion of Foreign
Currency

159.31 Rates to be used.
159.32 Date of exportation.
159.33 Proclaimed rate.
159.34 Certified quarterly rate.
159.35 Certified daily rate.
159.36 Multiple certified rates.
159.37 Suspension of certification of rates.
159.38 Rates for estimated duties.

Subpart D—Special Duties

159.41 Antidumping duties.
159.42 Discriminating duties.
159.43 Duties contingent upon foreign ex-

port duties, charges, or restrictions.
159.44 Special duties on merchandise im-

ported under agreements in restraint of
trade.

159.45 Additional duty for unauthentic
claims of antiquity.

159.46 Marking duties.
159.47 Countervailing duties.

Subpart E—Suspension of Liquidation

159.51 General.
159.52 Warehouse entry not liquidated until

final withdrawal.
159.53 Proof of duty-free or reduced-duty

status.
159.54 Open bonds for production of docu-

ments.
159.55 Possible prohibited food, drugs, or

other articles.
159.57 Merchandise affected by an American

manufacturer’s cause of action sustained
by the court.

159.58 Dumping and countervaling; action
by port director.

AUTHORITY: 19 U.S.C. 66, 1500, 1504, 1624.
Subpart C also issued under 31 U.S.C. 5151.

Sections 159.4, 159.5, and 159.21 also issued
under 19 U.S.C. 1315;

Section 159.6 also issued under 19 U.S.C.
1321, 1505;

Section 159.7 also issued under 19 U.S.C.
1557;

Section 159.22 also issued under 19 U.S.C.
1507;
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